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The Draft Merger Guidelines (DMGSs) constitute a major step forward in providing
economically sound guidance to practitioners and courts for evaluating the potential competitive
impact of mergers and acquisitions. These comments are offered by a group of law professors,
economists, and policy experts who have devoted most of their professional careers to issues
concerning market and regulatory issues involving health care providers and payors. The
comment focus on several proposed changes that are of particular importance to improving
oversight of consolidation in the health care sector.

The experience of the health care sector offers a prime example of why an update of the
federal merger guidelines is much needed. Although over the last twenty years virtually every
newly-appointed Commissioner of the Federal Trade Commission and Assistant Attorney
General of the Antitrust Division of the U.S. Department of Justice has identified health care as a
primary focus of enforcement under their watch, provider market concentration has grown
exponentially and price increases continue to exceed those of most other sectors.! The majority
of hospital markets are highly concentrated, with many dominated by one or two large hospital
systems with no close competitors.? Likewise, two-thirds of metropolitan statistical areas
(MSAs) have highly concentrated physician specialty markets and hospitals now employ over
half of all physicians.> Numerous economic studies confirm that elevated levels of market
concentration are associated with high and increasing prices over time in physician, hospital, and
insurance markets.* At the same time, many studies also demonstrate that there is little, if any,
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correlation between size and quality of care.® In short, as one leading health care economist
summarized the literature, “There is widespread agreement that [health care] markets do not
work as well as they could, or should.”®

While deficiencies in antitrust enforcement are certainly not the sole cause of the poor
performance of health care markets, there are ample opportunities to improve the law’s oversight
of consolidations and thereby slow the sector-wide trend toward oligopolistic or monopolized
markets. For example, the DMGs are to be applauded for adjusting the structural presumption
back to the 1800 HHI level set forth in the 1982 guidelines and further stating that “a merger that
significantly increases concentration and creates a firm with a share over thirty percent presents
an impermissible threat of undue concentration regardless of the overall level of market
concentration.” (DMG 1). This change is consistent with economic studies finding price effects
at lower HHI levels than permitted under the permissive standards contained in the 2010
guidelines’ and would restore the agencies’ proper focus on the incipiency risks of increasing
concentration.? The DMGs also appropriately cabin consideration of efficiencies, stating
“cognizable efficiencies must be of sufficient magnitude and likelihood that no substantial
lessening of competition is threatened by the merger in any relevant market.” (DMG 4.3).
Consistent with well-established case law, to be cognizable, efficiencies must be verifiable,
merger specific, and procompetitive. The DMGs echo judicial skepticism of claims of potential
quality improvements,® which are common in health care merger cases.'°
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We also endorse the following three important provisions that are of particular
significance in evaluating health care transactions.

Serial Acquisitions (DMG 9)

The DMG break new ground by specifically focusing on firms engaging in “an
anticompetitive pattern or strategy of multiple small acquisitions in the same or related business
lines ... even if no single acquisition on its own would risk substantially lessening competition or
tending to create a monopoly.” In contrast to the prevailing practice of evaluating every
acquisition separately, DMG 9 indicates that the agencies will consider the cumulative
competitive impact of serial acquisitions. This change is particularly important in health care
markets in which private equity (PE) firms have often acquired significant market power through
piecemeal acquisitions of specialty physician practices.!* An important recent study found that in
28% of MSAs, a single PE firm has more than 30% market share by full-time-equivalent
physicians, and in 13% of MSAs, the single PE firm market share exceeds 50%.% A similar
problem exists regarding hospitals' incremental acquisitions of physician practices, discussed
below, which has been generally overlooked as most go undetected because they fall below Hart-
Scott-Rodino (HSR) reporting requirements.

Vertical Mergers (DMG 6)

Although federal and state antitrust enforcement agencies have long devoted an
extraordinary proportion of their resources to the health care sector, attention to vertical mergers
has been lacking. The reasons for this are several, including the dearth of legal precedents and
the ascendancy of Chicago School generalizations that modern scholarship has largely refuted.*?
This legal vacuum has produced anticompetitive consequences in health care. Hospitals around
the country have engaged in a feeding frenzy, acquiring physician practices at an unprecedented
pace. Today, forty-one percent of physicians work in practices that are at least partly owned by a
hospital or health system, an increase of almost forty percent since 2012.2 Economic studies
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have documented serious anticompetitive effects: prices of both acquired physician practices and
acquiring hospitals tend to increase post-merger.*> Moreover, consumer choice has been
affected: hospitals’ ownership of a physician practices dramatically increases the probability that
the physician's patients will choose a high-cost, low-quality hospital when their physician’s
practice is owned by that hospital.

The DMGs address the problem in several ways. Most importantly, they establish a
“foreclosure share” presumption for evaluating the effect of possible harm to competition
resulting from the acquiring firm’s denial to rivals of access to any related product it acquired.
This presumption is notable because courts have tended to insist on quantitative analysis for
plaintiffs to establish a prima facie case and relevant data is difficult to obtain in litigation from
rival firms.” The DMGs' recommended presumptive foreclosure share is 50 percent; where
lower foreclosure shares are shown, the DMGs offer a number of sensible “plus factors” such as
a trend toward vertical integration, the degree of concentration in the relevant market, barriers to
entry, and the nature and purpose of the merger. Finally, DMG 6 sets a high standard for
defendants to rebut the presumption that alleged benefits are cognizable only if they do not
“result from the anticompetitive worsening of the terms for the merged firm’s trading partners...
or accelerate a trend toward concentration... or vertical integration.” All in all, these changes
appropriately raise the bar for proposed vertical mergers.

Cross-Market Mergers (DMG 7)

A significant and growing number of empirical studies have documented the price-
elevating impact of some non-horizontal, non-vertical mergers.*® Although something of a
misnomer, so-called “cross-market mergers” are those combinations in which an entity acquires
another in a geographic or product market in which it does not directly compete. Although
antitrust analyses have for many years ruled out the possibility of competitive harm where there
is neither a horizontal nor vertical relationship between the merging parties, these studies have
found that geographic expansions by health systems sometimes result in higher prices in the
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acquiring system, the acquired hospitals, or both. While the precise mechanisms enabling these
price increases is still being studied, they are likely to occur through at least three possible
mechanisms. First, a cross-market hospital system may be able to exercise bargaining leverage
by threatening to create multiple “holes” in an employer or insurer provider network where there
are “common customers” (insurance plans or employees) across regions and thereby extract
excess profits.t® Alternatively, a health system may tie contracts with some or all of its hospitals
to others (e.g., so-called “all-or-nothing contracting”).?® A third mechanism explaining price
increases arising from cross-market mergers is based on a “mutual forbearance” hypothesis
which posits that firms competing against one another in many markets may not compete
vigorously in any given market out of fear of triggering intense competition across all markets.
These empirical findings suggest that cross-market mergers resulting in increased multimarket
contact between health systems may lead to higher prices and merit closer scrutiny in the future.

The DMGs specifically raise the possibility of challenging mergers involving “an already
dominant firm” that “may extend that dominant position into new markets, thereby substantially
lessening competition in those markets.” DMG 7 cites the potential consumer harms that can
arise from firms “entrenching or extending an already dominant position into new markets.” One
notable example offered in that guideline is the possibility that “a merger might lead the merged
firm to leverage its position by tying, bundling, conditioning, or otherwise linking sales of two
products, excluding rival firms and ultimately substantially lessening competition in the related
market.” While only a handful of cases thus far have relied on potential harms from cross-market
mergers,?* the agencies are fulfilling their duty to investigate the implications of evolving
economic learning concerning non-horizontal mergers.

Overall, the DMGs respond to growing economic evidence of harm from consolidation in
the health care industry and constitute a significant step forward that will enable the agencies to
respond to the complexities and emerging trends in the healthcare industry. Specifically, the
DMGs provide reasonable guidance to practitioners and courts in evaluating the potential
competitive impacts of vertical integration, serial acquisitions, and cross-market mergers that
have been largely overlooked by past enforcement efforts.
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