
Healthcare Merger Challenges:
Q1 2021 Update
In  this  month’s  Litigation  and  Enforcement  Highlights,  we
provide  the  latest  updates  on  several  proposed  provider
mergers, many of which were fueled by the continued pandemic.
With  the  increased  consolidation  came  increased  antitrust
scrutiny. So far this year, we’ve seen a mixed bag of wins and
losses for federal and state enforcement agencies that seek to
block the mergers.

 

FTC Concedes in Failed Challenge of Jefferson-Albert Einstein
Merger

In its first major loss in a healthcare merger challenge in
recent years, the Federal Trade Commission (FTC) officially
dropped its case against the proposed merger of Jefferson
Health and Albert Einstein Healthcare Network in Philadelphia.
The  Pennsylvania  attorney  general  had  withdrawn  from  the
challenge more than a month before the FTC announcement to do
the  same.  The  joint  federal  and  state  enforcement  effort
suffered a defeat in federal court, when the Eastern District
of Pennsylvania denied a preliminary injunction against the
merger (see coverage on the Source Blog). Subsequently, the
3rd Circuit Court of Appeals denied the emergency motion for
an  injunction  pending  outcome  of  the  appeals  process,
essentially allowing the merger to proceed. Given the general
consensus among enforcement agencies that it would be too late
to “unscramble the egg” once the merger is consummated, the
consecutive withdrawals by the Pennsylvania AG and FTC did not
come as a surprise as the courts refused to halt proceedings.
The  question  that  now  remains  is  how  this  setback,  in
particular  the  federal  court  rationale  in  rejecting  the
preliminary injunction, could impact future court challenges
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to hospital mergers.

 

DOJ Limits Competitive Harm in Settlement with Geisinger and
Evangelical 

The Department of Justice (DOJ) also saw resolution of one of
its merger challenges in Pennsylvania, albeit with a more
compromising result. Geisinger Health System had proposed, in
a  partial  ownership  agreement  challenged  by  the  DOJ,  to
acquire 30% ownership of Evangelical Community Hospital (see
coverage on the Source Blog). In a preliminary settlement
agreement reached this month, Geisinger agreed to reduce and
limit any future ownership interest of Evangelical to a cap of
7.5%. Additionally, among other settlement terms, Geisinger is
restricted from making any loan or line of credit associated
with Evangelical, and from being involved in any decision-
making in management or leadership positions at Evangelical.
Finally, the parties also agreed to implement an antitrust
compliance  program.  The  DOJ  stated  the  settlement  “would
resolve the competitive harm alleged in the complaint… [and]
prevent  Geisinger  from  exercising  any  form  of  control  or
influence  over  Evangelical  to  restore  the  defendants’
incentives to compete with each other on both quality and
price.” The proposed settlement is now filed and pending final
approval from the District Court for the Middle District of
Pennsylvania. The outcome of this case indicates not only that
partial  ownership  interest  acquisitions  can  come  under
antitrust  scrutiny,  but  also  that  such  challenges  can  be
fruitful in reducing anticompetitive concerns.

 

Handful  of  Proposed  Mergers  Abandoned  Due  to  Antitrust
Challenge

A handful of other challenged proposed mergers saw favorable
outcomes for enforcement agencies over the past few months. In
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January, we reported that in Tennessee, Methodist Le Bonheur
and Tenet abandoned their plans to merge following a lawsuit
for preliminary injunction filed by the FTC and Tennessee
attorney general.

Following  that  announcement,  Massachusetts  General  Hospital
also gave up its efforts to acquire Exeter Health Resources, a
hospital in New Hampshire. This decision was the result of
continued scrutiny and objection from state regulators as well
as pending federal regulatory review. New Hampshire attorney
general  Gordon  MacDonald  cited  concerns  that  the  proposed
merger  would  decrease  competition  and  lead  to  increased
healthcare  costs.  Such  opposition  ultimately  “led  to  [the
parties’]  view  that  there  was  no  pathway  to  secure  New
Hampshire regulatory approval.”[1]

Lastly, the proposed partnership of Atrium Health Navicent and
Houston Healthcare, two of the largest hospital systems in
central  Georgia,  also  fell  through  last  month.  Navicent
recently  merged  with  North  Carolina-based  Atrium  Health
(previously Carolinas Healthcare System) in 2019. While the
entities stated the decision resulted from the impact of the
COVID-19  pandemic,  the  deal  had  also  been  under  active
investigation  by  the  FTC.  According  to  the  FTC,  the  deal
“threatened to increase healthcare costs for employers and
patients in the region and would have substantially lessened
competition” and the agency was prepared to challenge the
merger in court. Following the announcement, the FTC closed
its investigation.

 

Pending Merger Challenge Entangled in Discovery Dispute

As some proposed deals buckled under scrutiny, the pending
merger of Hackensack Meridian Health and Englewood Healthcare
in New Jersey is causing a ruckus. At the end of 2020, the FTC
filed a lawsuit in New Jersey district court for a preliminary
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injunction against the merger (see coverage on the Source
Blog). The case is currently in the discovery phase, where the
parties have reached an impasse. First, Hospital for Special
Surgery (HSS), a non-party New York hospital, objected to
Englewood’s subpoena for records that sought to show HSS as a
competitor in an attempt to boost its merger case.[2] Then,
the FTC refused to be deposed by the defendants and requested
the court to issue a protective order. The Commission argued
such discovery constitutes deposition of opposing counsel and
is  impermissible  because  of  undue  burden  and  invasion  of
attorney work product. These discovery disputes may push back
the court trial date, while an FTC administrative trial set
for June 2021. Stayed tuned to the Source Blog to find out the
fate of this merger.

 

Case Reference Table

Entities State Enforcement Agency
Case Filings and

Info
Outcome/
Decision

Jefferson
Health;
Albert
Einstein

Pennsylvania

FTC
(see administrative

case page);
Pennsylvania AG

FTC
administrative
complaint (filed

2/27/20);
District Court
complaint (filed

2/27/20);
Plaintiffs’

Post-trial Brief
re Proposed

Findings of Fact
and Conclusions

of Law;
Defendants’

Post-trial Brief
re Proposed

Findings of Fact
and Conclusions

of Law

Failed
challenge

– see
District
Court

opinion
(12/8/20)

 

https://sourceonhealthcare.org/year-in-review-2020-sees-a-flurry-of-federal-healthcare-antitrust-challenges/
https://sourceonhealthcare.org/year-in-review-2020-sees-a-flurry-of-federal-healthcare-antitrust-challenges/
https://www.ftc.gov/enforcement/cases-proceedings/181-0128/thomas-jefferson-university-matter
https://www.ftc.gov/enforcement/cases-proceedings/181-0128/thomas-jefferson-university-matter
https://www.ftc.gov/system/files/documents/cases/d09392_administrative_part_iii_complaint.pdf
https://www.ftc.gov/system/files/documents/cases/d09392_administrative_part_iii_complaint.pdf
https://www.ftc.gov/system/files/documents/cases/d09392_administrative_part_iii_complaint.pdf
https://www.bloomberglaw.com/product/blaw/document/X4H21MNO096895PR0LHHQF5V6TF/download?fmt=pdf&search32=m_eQVZlRdyTPPa3V2ps2hw%3D%3Dcke7dCwgrhRCI34J1dOb6N_3W0zAbvjYaGsoNfppqY2ThqSJpLvXmoHcf2SBzK_M0GwJC4_hngeV3m6NKg9V9vh9lFkSLC6JQPXxwTmLnIu-TUwZjfEWfauQVQJxlqhGnZWHEwz6j_cL8oWmXWx0G-BwlC7hie0Ubey7VqUivSzW64OsWgymt5Hp75tptcNVVl8zcS6wtB2XEdLLLngr3NbCiALnI8gSZGsh-EOo9K0YB8Bmqz5xhb5AGE7kEICo-R4MuR0xkov0iVSl_HRPHg%3D%3D
https://www.bloomberglaw.com/product/blaw/document/X4H21MNO096895PR0LHHQF5V6TF/download?fmt=pdf&search32=m_eQVZlRdyTPPa3V2ps2hw%3D%3Dcke7dCwgrhRCI34J1dOb6N_3W0zAbvjYaGsoNfppqY2ThqSJpLvXmoHcf2SBzK_M0GwJC4_hngeV3m6NKg9V9vh9lFkSLC6JQPXxwTmLnIu-TUwZjfEWfauQVQJxlqhGnZWHEwz6j_cL8oWmXWx0G-BwlC7hie0Ubey7VqUivSzW64OsWgymt5Hp75tptcNVVl8zcS6wtB2XEdLLLngr3NbCiALnI8gSZGsh-EOo9K0YB8Bmqz5xhb5AGE7kEICo-R4MuR0xkov0iVSl_HRPHg%3D%3D
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Jefferson-Einstein-Plaintiffs-PFOF-and-COL-ECF-filed-Redacted.pdf
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Jefferson-Einstein-Plaintiffs-PFOF-and-COL-ECF-filed-Redacted.pdf
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Jefferson-Einstein-Plaintiffs-PFOF-and-COL-ECF-filed-Redacted.pdf
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Jefferson-Einstein-Plaintiffs-PFOF-and-COL-ECF-filed-Redacted.pdf
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Jefferson-Einstein-Plaintiffs-PFOF-and-COL-ECF-filed-Redacted.pdf
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Jefferson-Einstein-Plaintiffs-PFOF-and-COL-ECF-filed-Redacted.pdf
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Jefferson-Einstein-Plaintiffs-PFOF-and-COL-ECF-filed-Redacted.pdf
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Jefferson-Einstein-Plaintiffs-PFOF-and-COL-ECF-filed-Redacted.pdf
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Jefferson-Einstein-Plaintiffs-PFOF-and-COL-ECF-filed-Redacted.pdf
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Jefferson-Einstein-Plaintiffs-PFOF-and-COL-ECF-filed-Redacted.pdf
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Jefferson-Einstein-Plaintiffs-PFOF-and-COL-ECF-filed-Redacted.pdf
https://2zele1bn0sl2i91io41niae1-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Jefferson-Einstein-Plaintiffs-PFOF-and-COL-ECF-filed-Redacted.pdf
https://www.scribd.com/document/487397962/Federal-judge-tosses-regulators-bid-to-block-Jefferson-Einstein-deal
https://www.scribd.com/document/487397962/Federal-judge-tosses-regulators-bid-to-block-Jefferson-Einstein-deal
https://www.scribd.com/document/487397962/Federal-judge-tosses-regulators-bid-to-block-Jefferson-Einstein-deal


Geisinger;
Evangelical

 

Pennsylvania
 

DOJ (see DOJ case
page)

 

District Court
complaint (filed

8/5/20);
Competitive

Impact Statement
(3/3/21)

 

Settlement
agreement
(3/3/21)

 

Methodist Le
Bonheur;
Tenet

Tennessee

FTC
(see administrative

case page);
Tennessee AG

FTC
administrative
complaint(filed

11/12/20);
District Court
complaint (filed

11/16/20)

Abandoned

Massachusetts
General
Hospital;

Exeter Health
Resources

New
Hampshire

New Hampshire AG

Report of the
Attorney
General’s
Charitable
Trusts Unit

Abandoned

Atrium Health
Navicent;
Houston

Healthcare
System

Georgia FTC
FTC

investigation
Abandoned

Hackensack
Meridian;
Englewood

New Jersey
FTC

(see administrative
case page)

FTC
administrative
complaint (filed

12/3/20);
District Court
complaint (filed

12/8/20)

Pending

 

________________________

[1] Chris Villani, Mass. General Scraps NH Merger Plan Amid
Antitrust Probe, Law360 (January 14, 2021).

[2] Sierra Jackson, NY Hospital Fights Subpoena In Health
System Merger Row, Law360 (March 3, 2021).

https://www.justice.gov/atr/case/us-v-geisinger-health-and-evangelical-community-hospital
https://www.justice.gov/atr/case/us-v-geisinger-health-and-evangelical-community-hospital
https://www.justice.gov/opa/press-release/file/1301656/download
https://www.justice.gov/opa/press-release/file/1301656/download
https://www.justice.gov/opa/press-release/file/1373366/download
https://www.justice.gov/opa/press-release/file/1373366/download
https://www.ftc.gov/enforcement/cases-proceedings/191-0189/methodist-le-bonheur-healthcare-matter
https://www.ftc.gov/enforcement/cases-proceedings/191-0189/methodist-le-bonheur-healthcare-matter
https://www.ftc.gov/system/files/documents/cases/d9396_administrative_part_3_complaint_public_version599815.pdf
https://www.ftc.gov/system/files/documents/cases/d9396_administrative_part_3_complaint_public_version599815.pdf
https://www.ftc.gov/system/files/documents/cases/d9396_administrative_part_3_complaint_public_version599815.pdf
https://www.bloomberglaw.com/product/blaw/document/X4H21MNO096895PR0LHHQF5V6TF/download?fmt=pdf&search32=m_eQVZlRdyTPPa3V2ps2hw%3D%3Dcke7dCwgrhRCI34J1dOb6N_3W0zAbvjYaGsoNfppqY2ThqSJpLvXmoHcf2SBzK_M0GwJC4_hngeV3m6NKg9V9vh9lFkSLC6JQPXxwTmLnIu-TUwZjfEWfauQVQJxlqhGnZWHEwz6j_cL8oWmXWx0G-BwlC7hie0Ubey7VqUivSzW64OsWgymt5Hp75tptcNVVl8zcS6wtB2XEdLLLngr3NbCiALnI8gSZGsh-EOo9K0YB8Bmqz5xhb5AGE7kEICo-R4MuR0xkov0iVSl_HRPHg%3D%3D
https://www.bloomberglaw.com/product/blaw/document/X4H21MNO096895PR0LHHQF5V6TF/download?fmt=pdf&search32=m_eQVZlRdyTPPa3V2ps2hw%3D%3Dcke7dCwgrhRCI34J1dOb6N_3W0zAbvjYaGsoNfppqY2ThqSJpLvXmoHcf2SBzK_M0GwJC4_hngeV3m6NKg9V9vh9lFkSLC6JQPXxwTmLnIu-TUwZjfEWfauQVQJxlqhGnZWHEwz6j_cL8oWmXWx0G-BwlC7hie0Ubey7VqUivSzW64OsWgymt5Hp75tptcNVVl8zcS6wtB2XEdLLLngr3NbCiALnI8gSZGsh-EOo9K0YB8Bmqz5xhb5AGE7kEICo-R4MuR0xkov0iVSl_HRPHg%3D%3D
https://www.doj.nh.gov/news/2019/documents/20190920-hospital-review-report.pdf
https://www.doj.nh.gov/news/2019/documents/20190920-hospital-review-report.pdf
https://www.doj.nh.gov/news/2019/documents/20190920-hospital-review-report.pdf
https://www.doj.nh.gov/news/2019/documents/20190920-hospital-review-report.pdf
https://www.doj.nh.gov/news/2019/documents/20190920-hospital-review-report.pdf
https://www.ftc.gov/enforcement/cases-proceedings/2010044/hackensack-meridian-health-inc-englewood-healthcare-foundation
https://www.ftc.gov/enforcement/cases-proceedings/2010044/hackensack-meridian-health-inc-englewood-healthcare-foundation
https://www.ftc.gov/system/files/documents/cases/d09399_administrative_part_3_complaint_-_public.pdf
https://www.ftc.gov/system/files/documents/cases/d09399_administrative_part_3_complaint_-_public.pdf
https://www.ftc.gov/system/files/documents/cases/d09399_administrative_part_3_complaint_-_public.pdf
https://www.bloomberglaw.com/product/blaw/document/X1L4BL0LOFF888BGP6F4IK02BRV/download?fmt=pdf&search32=pVFggoZcZOwCZF629nb2rA%3D%3DP5uTQOp8H84QEkDLSdo8JbJx-pQqjcPp1v-ayZ6XL36kEFwUYVQrJJkblG8k0E5qWszJG_gm4luvj3mbYYPIvhz-x_c3WtGwc3b6ZVsmDCAx3dWkNx2pAg-8G1IPqTwIpbVB63AEjLSU24RrUpY8q94lc529r7WdqJ869UQ4olfS8GywhBLAxcfb4eiRPRf8owgWR0seunTIJmRBUJX0M6hGHVuPBdnt-kL1wrfOM2gcxXOgw_3E0KqZRPsLJLy_
https://www.bloomberglaw.com/product/blaw/document/X1L4BL0LOFF888BGP6F4IK02BRV/download?fmt=pdf&search32=pVFggoZcZOwCZF629nb2rA%3D%3DP5uTQOp8H84QEkDLSdo8JbJx-pQqjcPp1v-ayZ6XL36kEFwUYVQrJJkblG8k0E5qWszJG_gm4luvj3mbYYPIvhz-x_c3WtGwc3b6ZVsmDCAx3dWkNx2pAg-8G1IPqTwIpbVB63AEjLSU24RrUpY8q94lc529r7WdqJ869UQ4olfS8GywhBLAxcfb4eiRPRf8owgWR0seunTIJmRBUJX0M6hGHVuPBdnt-kL1wrfOM2gcxXOgw_3E0KqZRPsLJLy_

