California Lawmakers Seek to
Increase Oversight of Healthcare
Transactions Involving Private
Equity and Hedge Funds with
AB-3129

The California Legislature wrapped up its annual introduction period for new bills on
February 16. Among the wide swath of proposed health care bills, one, in particular,
has caught the attention of many legal experts and players in the health care field.
AB-3129 was introduced by Assemblymember Jim Wood and Attorney General (AG)
Rob Bonta on the last day of the introduction period. It proposes sweeping
regulations around how private equity firms and hedge funds can participate in
owning and managing healthcare facilities. The introduction of the bill comes amidst
nationwide concern regarding the effects of private equity acquisitions in the health
care market.

In this month’s California Legislative Beat, we take a deeper dive into better
understanding what this bill says, the impacts this bill could have on the health care
market and competition, and the general reactions to the bill so far.

Background on the Issue

The influence and impact of private equity and hedge fund ownership of the
healthcare market has increasingly become a topic of interest for both state and
federal law makers, as the practice has grown expansively in the past decade.
According to Pitchbook, in 2023 alone, 780 private equity deals were announced or
closed in the health care space. While this volume was a decline from the 2022 deal
year, it was still the third-highest year on record.

While some see the growing influence of private equity and hedge fund ownership as
a positive way to inject funds into struggling health care practices, others have
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scrutinized these transactions for a variety of reasons including the creation of
market monopolies.

Nationwide, we have been seeing a trend towards increasing regulation and
oversight over healthcare transactions, with 24 states enacting laws related to
health system consolidation and competition in 2023. Both states and federal
agencies have been delving into the impacts of private equity and hedge fund
ownership of the healthcare system. In the past quarter alone, Oregon introduced
legislation to tighten restrictions on the corporate practice of medicine, the U.S.
Senate Budget Committee launched a bipartisan investigation into the impacts of
private equity ownership of hospitals, and the Federal Trade Commission (FTC) held
a virtual workshop to examine the role of private equity in healthcare. New merger
guidelines issued in 2023 by the Federal Trade Commission and Department of
Justice are another indication that the Federal government is more closely
examining proposed health system mergers. The finalized guidelines provide an
overview of the factors and frameworks agencies use when reviewing mergers and
acquisitions across varying sectors.

The FTC has also taken more targeted action against private equity firms in recent
months. In September 2023, the agency launched a lawsuit against U.S. Anesthesia
Partners Inc. (USAP) and private equity firm, Welsh, Carson, Anderson & Stowe in
Texas for allegedly executing a multi-year anticompetitive scheme to consolidate
anesthesiology practices in the state. The roll-up of these practices allegedly created
a monopoly over anesthesia services in Texas and drove up prices for patients.

California has also faced problems originated by private equity-owned health care
companies. Prospect Medical Holding, a private equity-backed hospital chain,
recently faced Congressional scrutiny and national media attention for allegedly
profiteering. Meanwhile, Pipeline Health, another private equity-backed hospital
chain, went bankrupt and closed a hospital in Chicago but still owns and runs
hospitals in Southern California.

What the Bill Says

If passed, AB-3129 will require the AG’s approval for health care acquisitions or
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changes of control that involve a private equity group or hedge fund and a
healthcare facility or provider group. The bill is similar to existing laws that require
healthcare non-profits to provide and obtain written consent from the AG before a
transfer or sale, but would expand that oversight to include acquisitions of for-profit
health care entities, including health care facilities and provider groups, by private
equity firms.

Under this new bill, private equity groups and hedge funds will be required to
provide written notice and obtain written consent from the AG prior to a change or
control or acquisition. The notice must be provided at the same time as other state
or federal agency notifications, and at least 90 days before the change in control or
acquisition is to take place.

After the notice is provided, the AG has 60-days to grant approval for these
transactions after making an assessment regarding relevant factors such as whether
the acquiring party has sufficient funds to operate in the market for three or more
years, and ensuring the transaction will continue to maintain health care access to
the local community. The AG may deny these requests if there is a substantial
likelihood for the transaction to have anticompetitive effects or if it would affect the
access and availability of health care services.

The bill also has a special carveout for proposals involving non-physician providers
who generate an annual revenue below $4M or involve fewer than ten providers and
provider groups who generate less than $10M in annual revenue. Transactions
involving groups who meet these criteria are not subject to AG approval, but still
require notice to be given.

Keeping in line with California’s existing bans on the corporate practice of medicine,
the bill prohibits private equity groups and hedge funds from being involved in any
manner that would control or direct a physician or psychiatric practice. Likewise,
physicians and psychiatric practices will not be allowed to enter into agreements
where private equity firms or hedge funds control their practice in any form.

If implemented, AB-3129 will be a further extension of California’s growing
regulations over health care transaction oversight. In some ways, this bill can be
seen as an extension of the authority given to California’s Office of Health Care
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Affordability (OHCA) to collect and review notices of material transactions. OHCA,
however, does not have the authority to block a transaction; they must go to court or
use the authority of another state agency to block a transaction. AB-3129 would give
further the AG the authority to approve, deny, or impose conditions on a transaction
without court approval. Parties can request that the AG reconsider a decision that
denies consent or imposes conditions. AB-3129 would also allow the parties to seek
subsequent judicial review of the Attorney General’s final determination

Criticisms of AB-3129

Opponents of AB-3129 have asserted that the new bill could bring about the very
outcomes that it seeks to protect against. Specifically, some lawmakers believe that
the added restrictions will make it more difficult for struggling healthcare systems
to find buyers and stifle the deals that are currently keeping some facilities open.
The push to restrict private equity acquisitions alongside the existing non-profit
limitations lead some to fear that some practices may be headed towards bankruptcy
if this law is enacted. They argue that the negative effects of private equity
investments are blown out of proportion, and that for every publicized private equity
failure, there are hundreds of transactions that have actually provided support and
resources to the broader health care landscape.

Moreover, others believe that the process is duplicative of the existing OHCA review
regulations, and will serve to add increased costs, complexity, and timelines for
affected parties which could ultimately lead to a “chilling” effect on the California
healthcare investment market. These new restrictions alongside existing
prohibitions are believed to potentially have wider reaching effects by upending
management service organization (MSO), operating, shareholder, and other business
agreements.

Lastly, those who oppose AB-3129 feel that the legislation provides an inappropriate
amount of power to the AG and are in favor of rolling back the AG’s power. Those
who challenge the bill state that the standards and definitions in the law are
currently unclear as they stand, and ask for more clarified definitions when it comes
to terms and phrases such as “anticompetitive effects,” “public interest,” and
“significant effect on access or availability of healthcare services to the affected
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community.”

Arguments in Support of AB-3129

Assemblyman Wood, who is also a dentist by training and in his last term, expressed
interest in this issue because his district has been impacted by these types of
acquisitions. Specifically, the Assemblyman has noted that a single investor has
bought up several nursing homes in his rural district and has argued that while each
deal is small individually, when taken together, they have a significant impact. The
AG has also backed the legislation because he believes that it will help to crack
down on the alleged profiteering within this space.

While some argue that private equity-backed transactions have the potential to
improve efficiency in the health care system, research indicates that the resulting
market consolidation can result in reduced competition, and increased costs for
patients, without a commensurate improvement in patient care. By giving the AG
greater oversight power, supporters seek to ensure greater scrutiny over deals that
could potentially have anticompetitive effects or negatively affect healthcare access
and costs in the communities where these facilities operate.

Given the current climate surrounding private equity and hedge fund investments
into the healthcare market, there has been a growing push to strengthen existing
California bans on the corporate practice of medicine. Increasingly, advocates have
been trying to assert the delineation between corporate decision-making and the
ability of providers to exercise their professional medical judgments, in the hopes
that it will solve systemic issues including increased physician burnout. In a press
release, Assemblyman Wood asserted that his bill was “essential and critical”
because it could also protect physicians from outside influences interfering with
their practice of medicine.

What Comes Next

If AB-3129 is passed by the end of September 2024, it would go into effect on
January 1, 2025, potentially giving investors limited time to exit the market, if they
choose to.
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AB-3129 was introduced on February 16 and was referred to both the Health and
Judiciary Committees March 11. The Source anticipates that this bill will be
discussed in committee hearings soon.

Stay tuned as we will continue to track this bill and provide updates as it moves
through the legislative process.

Patients File Class Action Suit
Claiming Healthcare Merger
Resulted in Unfair High Prices

The preponderance of research evidence demonstrates that a lack of meaningful
healthcare market competition is bad for consumers - resulting in higher prices, and
insurance premiums, without a commensurate increase in quality of care. New
merger guidelines issued in 2023 by the Federal Trade Commission and Department
of Justice are just one indication that the Federal government is more closely
examining proposed health system mergers. Increased regulatory scrutiny, among
other factors, appears to be causing a slow-down in healthcare merger activity. In
addition to merger challenges by state and federal antitrust enforcers, private
parties can also use antitrust law to sue for treble damages from mergers of
behavior of dominant companies that unreasonably restrain trade.

On February 5, 2024, a group of Wisconsin citizens filed a class action suit in the
United States District Court for the Eastern District of Wisconsin on behalf of
Commercial Health Plan Members against Aurora Health Care and Advocate Aurora
Health (AAH), claiming “AAH has engaged in anticompetitive methods to restrain
trade and abuse its market dominance for the purpose of foreclosing competition
and extracting unreasonably high prices from Wisconsin commercial health plans
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and their members.”
PARTIES TO THE SUIT

Defendant Advocate Aurora Health was formed via a 2018 merger of Wisconsin-
based Aurora Health and Illinois-based Advocate Health, creating, at the time, a
network of 27 regional hospitals and over 500 sites of care. In December 2022,
Advocate Aurora merged with North Carolina-based Atrium Health, creating a
systems with 67 hospitals called Advocate Health — the fifth-largest nonprofit health
system in the U.S.

The plaintiffs (the Shaws) are Wisconsin residents who have received treatment
through AAH that the suit describes as inadequate and expensive. Plaintiffs are
bringing the suit “individually and on behalf of all others similarly situated.”

DETAILS OF THE CLAIMS

The case is claiming that AAH has committed restraint of trade, monopolization, and
attempted monopolization in violation of the Sherman Act and Wisconsin antitrust
law. In addition to the supposed violations of the law, the plaintiffs are asking the
court to certify the proposed class, and award damages and other relief.

Specifically, the suit claims AAH’s market dominance allows them to engage in
behaviors that drive up costs, including insisting on all or nothing, anti-steering and
anti-tiering language in insurance contracts (preventing insurance companies from
creating networks to achieve cost savings), as well as refusing to deal with plans
that use reference-based pricing. The suit also claims that AAH engages in
anticompetitive conduct with providers by using non-competes, referral restrictions,
and gag clauses.

In addition to having a significant overall market share, the suit claims AAH’s ability
to engage in anticompetitive conduct is exacerbated by its ownership of “must-have”
healthcare facilities, and a dominant ownership of many local specialty services in
eastern Wisconsin.

Plaintiffs claim that the extreme prices AAH can charge to insurers due to their vast
market power are passed on to the public through higher premiums, deductibles,
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and co-pays. With a competitive healthcare market, the suit contends that there
would have been a savings of hundreds of millions of dollars in recent years for
health plans and their members.

SIGNIFICANCE

This case is similar to Uriel Pharmacy Health and Welfare Plan v. Advocate Aurora
Health, Inc., No. 22-CV- 610 (LA) (E.D. Wis.) filed on May 24, 2022. In that case, the
plaintiff, a self-insured employer, is claiming that anticompetitive practices by AAH
(including all-or-nothing, anti-steering/anti-tiering, and gag clauses) made possible
by its monopoly power constitute a violation of federal and state antitrust laws, and
have resulted in higher prices for its services compared to other providers.

If cases like Shaw and Uriel become part of a successful trend of employers and now
patients bringing suits challenging high post M&A hospital prices, it would yet
another disincentive for healthcare megamergers, and would represent a positive
step towards more competitive healthcare markets.

The Source Roundup: March 2024
Edition

Health Policy Trends

-The 2024 CHCF California Health Policy Survey
(California Health Care Foundation)

Jen Joynt, Rebecca Catterson, Emily Alverez, Larry Bye,
Vicki Pineau, and Lin Liu
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The California Health Care Foundation released results from its fifth annual
California Health Policy survey. Researchers from the California Health Care
Foundation and NORC at the University of Chicago surveyed a representative
sample to assess Californian’s views and experiences on a myriad of health care
topics. This year’s survey yielded a number of key findings. Among them,
researchers found that there is a high level of dissatisfaction with mental health
care access, and that Californians, especially those with low incomes, were
continuing to face burdens created by high health care costs and medical debt.
Many Californians also reported being concerned about the effects of the
weather and environmental factors on their health, and reported waiting for
health insurance authorizations before they could receive doctor-approved care.

Healthcare System Mergers and
Investments

- Certificates of Public Advantage: A Valuable Tool or
Diminishing Allure? (Mitchell Hamline Law Journal of
Public Policy and Practice)

Abdur Rahman Amin

Antitrust in the healthcare sector has become a growing concern for the Biden
administration, who have prioritized enforcement by hiring more antitrust
lawyers and tasked the FTC and DQ]J to investigate merger activity. In this new
paper, the author providers a brief primer on key federal antitrust laws and
regulations and assesses the current regulatory landscape of antitrust
enforcement broadly, while making recommendations for better ways forward
in the healthcare sector. Present merger and acquisition activity has created a
system where the ten largest American health care systems now control over
25% of the national market. Against this landscape, the author engages in a
discussion of the merits and criticisms of certificates of public advantage
(COPAs), a type of antitrust exemption mechanism that lays at the heart of
current antitrust controversies. While COPAs offer a method of state control
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over hospital mergers, they bear potential long-term costs including reduced
quality and raised prices due to decreased competition, and thus, requires
strong regulation and the addition of potential new approaches.

- Equity Investment in Physician Practices: What’s All
This Brouhaha? (Journal of Health Politics, Policy and
Law)

Mark V. Pauly and Lawton Robert Burns

Since the passage of the Affordable Care Act in 2010, the U.S. healthcare
system has experienced a boom in equity-based investments in physician
practices - but this trend isn’t novel. In this new article in the Journal of Health
Politics, Policy and Law, the authors assess the current investment wave
against an initial wave of equity-led financings from the 1990s, specifically
looking at the parallels and divergences between the two eras. While the 1990
market was more heavily influenced by public equity and physician practice
management company (PPMC) investments and the current market is more
private equity-centric, the authors discuss similarities in the eras including
driving forces, acquisition dynamics, and models to achieve market penetration.
The paper ends by delving deeper into private equity investments by asking
how these investments may differ from the standard, determining whether they
lack and confer competitive advantages, and assessing whether physician
practice investments offer opportunities for “super-normal profits.” Overall, the
authors determine that trends from the 1990s may be likely to repeat and call
out the private equity threat as being “overblown.”

- Cross-Market Mergers with Common Customers: When
(and Why) Do They Increase Negotiated Prices? (arXiv)

Enrique Ide

Cross-market mergers of supplies to intermediaries that bundle products for
consumers have often been viewed as controversial. In this new paper, the
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author uses modeling to argue that two products can be complements for the
consumer but substitutes for intermediaries and applies their findings to
explain why cross-market hospital mergers raise healthcare prices. Cross-
market hospital mergers involve hospitals in distinct geographies or diagnostic
markets and have been contentious because they have been subject to limited
antitrust enforcement despite findings showing that they have led to increases
in insurance reimbursement rates with minimal increases in quality. Ultimately,
the analysis finds that in the healthcare context, products can be complements
for consumers but substitutes for intermediaries, helping explain why cross-
market hospital mergers result in higher prices, and that reviewers should put a
greater focus on mergers involving specialized providers.

The Source Team Examines
Changes to the Final 2023 Merger
Guidelines

For Health Affairs Forefront, the Source’s Katherine Gudiksen and Jaime King have
analyzed changes from the draft version to the final 2023 Merger Guidelines
released by the Federal Trade Commission (FTC) and Department of Justice (DO]J).
In a previous Health Affairs Forefront piece, Source staff examined the draft
guidelines. This new post examines key elements of the new guidelines, concluding
that while the final version better aligns the Guidelines with the underlying antitrust
laws and caselaw, the Guidelines create more grey area for companies to
demonstrate that mergers do not violate antitrust laws. Nonetheless, the
development of the Merger Guidelines follow increased attention on harmful
consolidation in many industries by the Biden administration and FTC and DO]J. The
Guidelines provide important transparency into the process by which the FTC and
DOJ will analyze proposed mergers in the wake of decades of widespread
consolidation and new market conditions in health care.
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The Source will continue to follow merger challenges brought by the FTC and DO]J
under the 2023 Merger Guidelines.

FTC Files Suit to Block Sale of
North Carolina Hospitals to Novant

On January 25™ 2024, the Federal Trade Commission (FTC) announced that it had
authorized a suit to block Novant Health’s proposed acquisition of two hospitals
owned by Community Health Systems (CHS) in North Carolina. Nearly a year ago, in
February of 2023, Novant Health and Community Health Systems (CHS) signed an
Asset Purchase Agreement for Novant to pay $320 million to acquire two North
Carolina hospitals from CHS.

Novant is currently one of the largest hospital systems in the southeastern United
States, and already owns a local hospital that serves more patients than any other
local hospital. CHS is a for profit healthcare system operating over 70 hospitals and
many other care sites in 15 states, but has reportedly been experiencing financial
difficulties in recent years.

According to the FTC’s administrative complaint, the deal would give Novant close
to 65% of the local inpatient general acute care services market, which “would likely
increase annual healthcare costs by several million dollars”, according to the FTC’s
press release. The complaint asserts many claims that are typical of horizontal
mergers between hospitals in the same geographic market. Specifically, the FTC
alleges that because there are few alternatives for inpatient care in the area, the
merger will result in millions of dollars in increased healthcare costs by eliminating
the price competition that currently exists between CHS and Novant. The FTC also
states that the merger would reduce Novant’s incentive to compete to attract
patients by improving its facilities, service offerings, and quality of care and would
likely lead to worse outcomes for nurses and doctors, and “life or death
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consequences for patients.”

A transaction that significantly increases concentration in a highly concentrated
market is presumptively illegal under Guideline 1 of the 2023 Merger Guidelines
that were issued by the FTC and DOJ in December 2023. In the complaint, the FTC
alleges that this transaction would increase the Herfindahl-Hirschman Index (HHI, a
measure of market concentration calculated by summing the squares of the
individual firm’s market shares) would increase by more than 1000 points, leading to
a post-acquisition HHI significantly about 3500. The 2023 Merge Guidelines include
a structural presumption of illegality of a market HHI greater than 1800 and a
change in HHI of more than 100 from a transaction. While the presumption of
illegality can be rebutted or disproved, if the FTC’s market definitions are accurate,
this transaction would greatly exceed those thresholds and would likely harm
competition in the area. According to the FTC, the complaint will be filed in the U.S.
District Court for the Western District of North Carolina to halt the transaction
pending an administrative proceeding.

Class Action Antitrust Suit Claims
University of Pittsburgh Medical
Center Used Monopsony Market
Power to Suppress Healthcare
Workforce Conditions

On January 18, 2024, Victoria Ross, a former University of Pittsburgh Medical
Center (UPMC) nurse, filed an antitrust class action suit in the US District Court for
the Western District of Pennsylvania against UPMC. The suit claims UPMC used its
“monopsony power to prevent workers from exiting or improving their working
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conditions, to suppress workers’ wages and benefits, and to drastically increase
their workloads, through a draconian system of mobility restrictions and widespread
labor law violations that lock employees into sub-competitive pay and working
conditions.”

Parties to the Suit

According to the suit, the UPMC system includes over 40 hospitals (making it the

18™ largest hospital chain in the nation), and employs over 95,000 workers, making
it the largest private sector employer in Pennsylvania. The plaintiff class includes
licensed practical nurses, nurses, medical assistants, registered nurses, nurse
assistants and orderlies currently or formerly employed at UPMC facilities providing
in-patient care.

Details of the Claim

The plaintiffs claim that UPMC used noncompete clauses and do-not-rehire
blacklists, and suppressed labor law rights to prevent unionization. The plaintiffs
allege that these practices are a violation of Section 2 of the Sherman Act that
prohibits monopolization and attempted monopolization. An economist cited in the
suit claims that UPMC workers’ wages fell at a rate of 30 to 57 cents per hour for
every 10% increase in UPMC’s market share, relative to comparable hospital
workers. Plaintiffs allege that the staffing ratios at UPMC have been decreasing,
even as staffing ratios have been increasing at other Pennsylvania hospitals. The
suit claims that if UPMC had been subject to competitive market forces, it would
have had to pay more to attract workers and raise staffing levels to avoid degrading
the care it provides to patients. The suit also claims UPMC acquired its market
power through anticompetitive acquisitions of competitors, facility shutdowns, and
by preventing expansion of rivals. The complaint claims that these business
practices allowed UPMC to gain monopsony power in the related labor market that
it used to suppress wages and benefits, increase workloads, degrade workplace
conditions, and prevent workers from seeking other employment.

Plaintiffs will have to show that UPMC used its monopsony power to limit worker
mobility, and used anticompetitive employment practices to suppress workers’



wages, degrade work conditions, and prevent unionization. The complaint follows a
similar complaint filed by two unions in May 2023 to the Justice Department asking
for an investigation of potential antitrust violations by UPMC.

Effects of Healthcare Marketplace Power on Healthcare Workers

While much attention has been paid to the harms caused to patients and employers
by extreme market power of health systems (including higher costs and lower
quality of care), this case highlights the potential harm that can befall healthcare
workers in markets without meaningful competition. For example, a recent study by
Prager and Schmitt found that where mergers significantly increase hospital
concentration, four years after the merger “nominal wages were 6.8% lower for
nurses” than they would have been without the merger. That study concluded that
there is “evidence of reduced wage growth in cases where both (i) the increase in
concentration induced by the merger is large and (ii) workers’ skills are industry-
specific.”

Increased Enforcement Attention on Monopsony Power and Harms to
Workforce

This case follows revisions to the Merger Guidelines that were made by the Federal
Trade Commission (FTC) and Department of Justice in December 2023. Specifically,
Guideline 10 states that when a merger involves competing buyers, including
employers as buyers of labor, the FTC and DO]J can assess the impact of this merger
with the aim of protecting competition in all forms. In the discussion of guideline
10, the Agencies state that “where a merger between employers may substantially
lessen competition for workers, that reduction in labor market competition may
lower wages or slow wage growth, worsen benefits or working conditions, or result
in other degradations of workplace quality.” While the merger guidelines are
specific to how the FTC and DOJ review proposed transactions, the recognition of
the potential harms of monopsony power on workers align with the claims made in
this case.

Monopsony antitrust litigation against employers claiming wage suppression is rare,
but not unheard of. For example, in 2006, Pat Cason-Merenda, RN filed suit against

the Detroit Medical Center claiming that they colluded with seven other hospitals to
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suppress the wages of more than 20,000 nurses, which was ultimately settled when
the hospitals agreed to pay $90 million dollars. However, the UPMC cases seem to
take a unique approach by adding a claim that, in addition to holding down wages,
UPMC used its monopsony power to restrict job mobility (via noncompete
agreements and “do not hire” blacklists) and to prevent unionization.

The Source will monitor the case for relevant developments.
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Healthcare System Mergers and Investment

- Models for Enhanced Health Care Market Oversight -
State Attorneys General, Health Departments, and
Independent Oversight Entities (Milbank Memorial
Fund)

Erin C. Fuse Brown, Katherine L. Gudiksen

The Source’s own Katherine L. Gudiksen co-authored this report for the
Milbank Memorial Fund with Eric C. Fuse Brown, which assesses the tools state
policy makers are using to address harmful health care market consolidation.
Specifically, the report focuses on how states have broadened review authority
by expanding the existing authority of the Attorney General (or other state
agencies) and providing supplementary oversight entities with an added
authority to review health care transactions. The authors assessed applicable
state statutes and regulations and interviewed state policy makers for their
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assessment. Based on their findings, the authors present a set of
recommendations and considerations for policymakers that are aimed at
strengthening the oversight authority of health care transactions.

-Changes in Hospital Adverse Events and Patient
Outcomes Associated with Private Equity Acquisition
(JAMA)

Sneha Kannan, Joseph Dov Bruch, Zirui Song

Researchers from Harvard University and the University of Chicago recently
studied whether private equity acquisitions of hospitals had an impact on
quality of care and patient outcomes. The group studied data from 100%
Medicare Part A claims for over 660,000 hospitalizations at 51 private equity-
acquired hospitals against data for over 4 million hospitalizations at 259 non-
private equity acquired hospitals for the period of 2009 to 2019. Ultimately, the
study found that private equity-acquired hospitals were generally associated
with increased hospital-acquired adverse events, such as falls and infections,
despite a likely lower-risk pool of admitted Medicare beneficiaries. These
findings raise concerns about the implications of private equity acquisitions on
the delivery of healthcare, suggesting that they may be correlated with poorer
quality inpatient care.

Healthcare Coverage Alternatives

- Looking AHEAD to State Global Budgets for Health
Care (The New England Journal of Medicine)

Suhas Gondi, Karen Joynt Maddox, Rishi K. Wadhera

Despite the Center for Medicare and Medicaid Innovation’s (CMMI) projection
that the Affordable Care Act (ACA) would result in a net savings of $3 billion
over its first decade, the Congressional Budget Office (CBO) recently reported
that the program actually increased federal healthcare spending by $5.4 billion.
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As we enter the ACA’s second decade, the Centers for Medicare and Medicaid
Services (CMS) have developed an ambitious plan to make improvements. The
State Advancing All-Payer Health Equity Approaches and Development
(AHEAD) model is a voluntary state model that is focused on curbing cost
growth, improving population health, and advancing health equity over the next
10 years. This article examines the strengths and limitations of AHEAD’s goals,
assesses CMS’ likeliness to meet their goals, and provides some policy and
implementation recommendations. As the U.S. works towards payment-reform,
AHEAD could be a crucial strategy towards netting federal healthcare savings
while improving population health.

- Next Steps for Engaging Specialty Care in ACO Models
(Health Affairs Forefront)

Asher Wang, Katie Huber, Jonathan Gonzalez-Smith,
Frank McStay, Mark B. McClellan, Robert S. Saunders

This article is the second in a two-part Health Affairs series on how differences
in specialty care providers and practices should inform accountable care
strategies. Picking up where they last left off, the authors of this article outline
a set of recommendations that can help accountable care models achieve
effective specialty care. Considerations and recommendations for achieving
change are organized under three overarching strategic themes which include:
providing data and facilitating data sharing for enhanced specialty and primary
care coordination; expanding financial levers to support specialty care
participation and collaboration in population-based and longitudinal models;
and implementing non-financial reforms to increase support and reduce
burdens for specialist engagement in accountable care.

- Small Marketplace Premiums Pose Financial and
Administrative Burdens: Evidence from Massachusetts,
2016-17 (Health Affairs)
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Adrianna MclIntyre, Mark Shepard, Timothy J. Layton

While health insurance premiums have been widely thought to pose barriers to
health coverage, the authors of this study assessed whether financially
negligible monthly premium payments (<$10/month) also created
administrative burdens that negatively impacted coverage. A study of 2016-17
health insurance marketplace data from Massachusetts found that introducing
nominal monthly payments negatively affected enrollment for the following year
when compared with plans that maintained a $0 premium. On average, plans
with nominal premiums saw enrollment decrease by 14% which was largely
attributable to terminations for non-payment. Overall, even financially nominal
premiums act as financial and administrative barriers to enrolment and could
be addressed through policy changes.

- Why Cost Sharing on Its Own Will Not Fix Health Care
Costs (JAMA Internal Medicine)

Anna D. Sinaiko, Benjamin D. Sommers

A new Viewpoint article in JAMA Internal Medicine has raised skepticism over
whether high-cost sharing with high-deductible health plans (HDHPs) will fix
the U.S.’ recurring issue of high health care costs. Since the pandemic, health
care utilization has largely returned to pre-pandemic levels as private sector
health insurance costs have simultaneously increased. On average, premiums
for employer-based family coverage have increased by 20% over the past 5
years. HDHPs, which can be linked to pretax health savings accounts, have
been posited as a potential solution. The belief is that if patients have more skin
in the game, they will avoid unnecessary care, shop for lower-priced services,
and reduce health care inflation. The authors of this article are not convinced
by such arguments and discuss how this approach will not meet its targets and
may result in adverse harms for many high-need patients.
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- Benchmark and Performance Progression: Examining
the Roles of Market Competition and Focus (Journal of
Operations Management)

Xin (David) Ding

Despite spending almost 20% of its GDP on health care in 2020, the U.S. ranked
last in administrative efficiency and healthcare outcomes among high-income
countries. To address this situation, the Centers for Medicare and Medicaid
(CMS) brought forth value-based programs which tied medical reimbursements,
in the way of penalties or incentives, to performance benchmarks. This study
examined the effect of these benchmarks on healthcare delivery and patient
outcomes by assessing hospital performance in terms of technical efficiency,
clinical quality, and patient experience over time. Ultimately, the author found
that while benchmarking does lead to hospital performance improvements, its
effects diminish as hospitals approach performance frontiers. Moreover, they
also found that technical efficiency was impacted by market competition and
that focus had a curvilinear positive effect on progression rates.

- Playing by the Rules? Tracking U.S. Hospitals’
Responses to Federal Price Transparency Regulation
(Journal of Healthcare Management)

Sayeh Nikpay, Caitlin Carroll, Ezra Golberstein, Jean
Marie Abraham

Beginning in 2021, most U.S. hospitals were required by the Centers for
Medicare and Medicaid Services (CMS) to increase transparency for consumers
by publishing pricing information on their websites at the risk of receiving
noncompliance penalties. This study assessed hospital compliance with the new
rule after the first year of enactment across a random sample of 470 hospitals.
By early 2022, almost 90% of hospitals had complied with the consumer-
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shoppable data requirement and 46% of hospitals had posted both machine-
readable and consumer-shoppable data. Generally, the study found a trend
among hospitals towards compliance. Progressively increasing compliance can
foster greater price transparency and has the potential to elevate future policy
discussions on price variations, affordability, and the impacts of healthcare
market regulation.

And with that, we conclude this month’s roundup. If you find articles or reports that
you think should be featured, please send them our way.

The Source’s Katherine L. Gudiksen
co-authors report on health care
market oversight

The Milbank Memorial Fund has published a report titled “Models for Enhanced
Health Care Market Oversight — State Attorneys General, Health Departments, and
Independent Oversight Entities” authored by Erin C. Fuse Brown and The Source’s
own Katherine L. Gudiksen.

The report looks at tools state policymakers are using to address harmful health care
market consolidation, focusing on how states have expanded the review authority of
the Attorney General (or other state agencies), and have given authority to review
transactions to additional oversight entities. The authors reviewed applicable state
statutes and regulations, and interviewed state policymakers, to create
recommendations and considerations for policymakers to strengthen oversight
authority of health care transactions.

Read more here.
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Governor Newsom’s Healthcare
Budget Proposal for 2024-25

On January 10, 2024, Governor Gavin Newsom released his proposed California
state budget for 2024-2025. In a year where the state was expected to struggle
financially, the Legislative Analyst’s Office had originally predicted that the budget
deficit could extend upwards of $68 billion due to 2023’s seven month tax filing
extension, steep stock market declines, and economic dampening from the Federal
Reserve’s interest rate hikes. However, to the surprise of many, the released budget
projected a significantly smaller budgetary shortfall at $38 billon. The Governor
announced plans to close this gap by dipping into California’s reserves, delaying and
deferring authorized spending from previous years, and bringing new spending cuts
in a variety of sectors.

While budget cuts are always concerning, the 2024-25 budget made no significant
cuts to healthcare access or coverage. Nevertheless, low-income communities and
communities of color are expected to be disproportionately affected due to changes
in many other sectors including support services, housing, and workforce supports.
When it comes to healthcare spending, the budget is anticipated to continue
maintaining CalAIM and MediCal coverage alongside subsidies for purchasing
coverage on Covered California. Overall, the 2024-25 budget looks like it will protect
investments from prior years without proposing any significant tax changes to

increase revenues in the near-term.

Coverage-Related Changes (Medi-Cal and
Covered California)

The 2024-25 budget continues to protect major healthcare investments from the past
in relation to Medi-Cal and coverage accessibility by improving benefits, rates,

access, and eligibility, regardless of age or immigration status. Specifically, the new
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proposed budget maintains its commitment to expand Medi-Cal eligibility to
undocumented immigrants, aged 26 to 49 (which began on January 1, 2024), and
seeks to eliminate the Medi-Cal asset test for seniors and people with disabilities.

Medi-Cal

Medi-Cal is California’s version of Medicaid and aims to ensure people who have
low-incomes and/or other eligibility factors such as age, disability status, or
pregnancy receive health coverage. The program is currently estimated to be used
by and more than half of California’s school-age children. Presently, due to their
income and immigration status. Moreover, almost one million Californians lost Medi-
Cal coverage during the processing of Medi-Cal renewals beginning during the
pandemic. In recent years, immigrants, older adults, and people with disabilities
have been at a higher risk of losing healthcare coverage. The new budget accounts
for these changes by expanding full-scope Medi-Cal coverage to all Californians with
incomes under 138% of the federal poverty level regardless of immigration status
and with no need to count assets. To account for these changes, the budget has
made an assumption that the Medi-Cal caseload will increase by 583,000 individuals
from the 2023 Budget Act and subsequently allocating an addition $2.3 billion (of
which almost $500 million will come from the General Fund) to cover those costs. It
is estimated that approximately 14 million Californians from qualifying incomes will
receive free or low-cost healthcare through Medi-Cal in the 2024-25 period. Moving
forward, the California Budget Center has recommended that the government
extend investments towards health navigators and pause procedural terminations to
ensure more eligible Californians do not lose their Medi-Cal coverage.

CalAIM

The budget also looks to sustain ambitious Medi-Cal reforms through the California
Advancing and Innovating Medi-Cal program (CalAIM). The CalAIM program was
first introduced in 2019, and signifies California’s long-term commitment to
transforming Medi-Cal into a more “equitable, coordinated, and person-centered”
program to maximize health and life outcomes. The Governor’s budget maintains an
allocation of $2.4 billion, of which $811.1 million will come from the General Fund,
for CalAIM. At full implementation, the ambitious program will allow upwards of six
months of rent or temporary housing to eligible unhoused people or people at risk of
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homelessness (e.g., individuals transitioning out of institutions or foster care,
individuals in need of emergency care).

Covered California

Governor Newsom'’s proposed budget also continues to focus on lowering out-of-
pocket costs for the Covered California program, which has already contributed to
increased enrolment by 18% in 2024 compared to the prior year. Covered California
is California’s health insurance marketplace, where individuals can shop for health
insurance plans and apply for subsidies during the open enrollment period. The
amount of help someone receives is dependent upon their annual income. The
2024-25 proposal makes no changes to prior plans to lower out-of-pocket health care
costs by continuing to eliminate deductibles and cut co-pays for Californians who
purchase their care through Covered California and earn under 250% of the federal
poverty level.

Maintained Funding for Behavioral Health
Initiatives

The newly proposed budget has had a mixed effect on behavioral health initiatives
by both maintaining a variety of fundings plans while delaying others. Specifically,
the Governor’s 2024-25 budget proposal planned to maintain over $8 billion in funds
allocated across the Department of Health and Human Services to expand
behavioral health treatments while improving the overall system and infrastructure
to provide expanded services to children and youth. Services to youth include the
Wellness Coach Medi-Cal benefit which will provide wellness education, screening,
support coordination, and crisis management in schools and other health settings.
The budget also invests in expanded mental health services for all Medi-Cal
members through the Behavioral Health Community-Based Organized Networks of
Equitable Care and Treatment (BH-CONNECT Demonstration). The program
currently has $7.6 billion allocated towards it comprised of $350.4 million from the
General Fund, $87.5 million from the Mental Health Services Fund, and $2.6 billion
from the Medi-Cal County Behavioral Health Fund. The program also anticipates the
receipt of $4.6 billion in federal funds, but this is contingent on the availability and
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federal approval of such funds.

The budget also incorporated some delays in funding plans for other behavioral
health programs due to the deficit. Specifically, there will be delays in the amounts
of: $235 million for the Behavioral Health Bridge Housing Program for 2024-2026;
$189.4 million for improving the behavioral health workforce; and $140.4 million for
the Behavioral Health Continuum Infrastructure Program.

Managed Care Organization Tax

The Governor has also demonstrated a desire to receive federal approval to increase
the Managed Care Organization (MCO) tax — a provider tax that is imposed by
states on healthcare services to reduce or offset state spending from the General
Fund on programs like Medi-Cal. Specifically, the Governor’s proposal requests
early Legislative action to ask the federal government to approve an additional $1.5
billion increase from the amount that was approved by the federal government most
recently in December 2023. If the increase is approved, California’s MCO tax
revenue would total $20.9 billion in funding to the state over three years. Of that
amount, an estimated $12.9 billion would be allocated for Medi-Cal, and $8 billion

would support provider rate increases to incentivize greater provider participation
in Medi-Cal. The proposed increase has received support from the California
Association of Health Plans, who has voiced hope that the tax revenue will be used
to fund improvements to the Medi-Cal program.

Health Care Worker Minimum Wage
“Trigger”

Last year, the Legislature passed SB 525, a bill which sought to incrementally raise
healthcare minimum wage to $25/hour by June 2028. The bill which will begin its
first pay increases of $18/hour in June 2024 is expected to affect approximately
500,000 health care workers. However, in an effort to close the budget shortfall,
Governor Newsom’s new budget seeks to receive early legislative action to
supplement the bill with an annual trigger that would make the wage increases
subject to the availability of General Fund revenue. It remains to be seen what kind
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of effect this could have on the healthcare market should this change be accepted.

Reproductive Health Services Waiver

Despite financial challenges, the budget has retained a one-time allocation of $200
million (of which $100 million will come from the General Fund) to fund the
California Reproductive Health Access Demonstration Waiver. The proposed waiver
would support access to reproductive health services including contraceptive care,
sexually transmitted infection prevention and treatment, obstetrical care, and
abortion services beginning no later than July 1, 2024.

Next Steps in Budget Process

Following with previous years and the California Constitution, Governor Newsom
has included the Budget Bill with the proposed budget for legislative review. The Bill
will now go to the Senate Budget and Fiscal Review Committee and the Assembly
Budget Committee, where budgetary items will be discussed in their designated sub-
committees. In late February, budget hearings within the various committees will
begin and the Legislative Analyst’s Office will issue a non-partisan analysis of the
budget bill. At this point, the Legislative Analyst’s Office and the Department of
Finance will also issue their recommendations for the Governor’s Budget. Following
the discussion and recommendation period, a May Revision to the budget with
adjustments will be released by the governor on or before May 14. Finally, the
Legislature is required to pass a budget bill for the upcoming fiscal year by midnight
on June 15, which will go into effect for the period of July 2024 to June 2025.

In the coming months, the Source will continue to report on developments in the
California budget process.
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North Carolina Attorney General
Files Suit Against HCA Subsequent
to 2018 Hospital Purchase

On December 14, 2023, the North Carolina Attorney General (AG) filed suit against
HCA Healthcare, Inc. alleging that HCA violated the Asset Purchase Agreement
(APA) it signed when it acquired Mission Health System. HCA is the largest for-profit
hospital chain in the United States and in 2018, it acquired Mission Health System,
which serves western North Carolina. At the time of the merger, the North Carolina
AG required the signing of an APA that included assurances that HCA was
committed to continuing certain critical services (including emergency, trauma care,
and oncology services) at the same level as before the acquisition for a 10-year
period from 2019 to 2029.

Details of the AG’s claim against HCA

The complaint filed by the AG in December 2023 alleges two counts of breach of
contract of the APA, one based on the emergency and trauma services at Mission
Hospital and one for oncology services. The lawsuit cites extremely long wait times
for emergency care, extreme staffing shortages, and treating of patients in bays that
were not private and frequently not sterile. The lawsuit also claims that Mission
Hospital has significantly reduced cancer care by discontinuing certain oncology
services, reducing the number of oncology beds, no longer employs any medical
oncologists, and has drastically reduced the number of oncology nurses and
pharmacists specializing in cancer medications.

The AG is asking for the court to rule that HCA has violated the APA, and to require
HCA to upgrade oncology and emergency services back to the level that existed
before the merger. The AG is also requesting any addition remedies that the court
deems proper.

HCA'’s Response
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In a November letter to North Carolina regulators, HCA denied any wrongdoing. In
the letter, HCA stated that its capital investments of $12.4 million allocated to the
Mission Cancer Center since 2019 proves its dedication to oncology services and
that the problems with emergency services were due to a “concerted campaign” that
the Attorney General recently undertook “to prevent Mission from obtaining much
needed acute care inpatient beds.” Additionally, the letter notes that an
Independent Monitor required under the terms of the APA has confirmed that
Mission is operating in compliance with the terms of the APA for every year since
the acquisition.

What’s Next for Mission Health

The lawsuit filed in the General Court of Justice’s Superior Court Division in
Buncombe County will require the AG to prove that HCA’s operation of oncology,
emergency, and trauma services have deteriorated sufficiently to amount to a
violation of the agreement to buy the Mission Health system. The AG was not
willing to estimate how long it would take for the litigation to reach a resolution.

On December 19, just after the AG filed suit, the Centers for Medicare & Medicaid
Services sent an immediate jeopardy warning (its most serious citation for a
hospital) to Mission, noting nine areas of deficiencies threatening patient health and
safety that were identified in a recent inspection. This puts Mission at risk of losing
CMS funding if the hospital does not address the issues.

Mission Health’s Road to Market Power

Mission Health was created in 1995 when Mission Hospital merged with St. Joseph's
Hospital, the only hospitals in the Asheville, North Carolina area. This merger
avoided federal antitrust scrutiny due to a Certificate of Public Advantage (COPA)
law (N.C. Gen. Stat. § 131E-192.5 (2013) (repealed 2015)) that protected the merger
from any antitrust enforcement, in exchange for oversight of the new entity. An
economic analysis of the merged entity was inconclusive about whether the COPA
effectively constrained the market power of Mission Health to raise prices during
the period of state oversight; after 20 years of state oversight under the COPA,
however, the state of North Carolina repealed its COPA law and allowed Mission
Health to maintain its dominant market position in the area without ongoing state
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oversight over its rates, physician employment, maintenance of services, or health
plan contracting practices. Additionally, in 2018, Mission Health was acquired by
HCA under the APA discussed above, further expanding the market power of
Mission Health.

Mission Health has faced a number of antitrust challenges in the past two years. In
2021, a group of patients sued HCA Healthcare and Mission Health alleging HCA
used market power garnered from the cross-market merger to demand
anticompetitive terms in contracts with insurers (including tying, all-or-nothing, anti-
steering, and gag clauses) driving up prices and insurance premiums. In 2022, two
municipalities and two counties in North Carolina filed suit on antitrust grounds.
Those lawsuits claim that the significant market power of HCA/Mission was used to
inflate prices and force insurers to accept harmful contract terms. The suits also
allege that HCA refused to comply with federal hospital transparency rule that
requires disclosure of the prices it charges for general acute care and outpatient
services, which would reveal its prices to be the highest in North Carolina. While
the terms of the APA signed during the merger included assurances about quality of
care, the APA did not include competitive impact conditions.

Conclusion

The allegations in the suit, if true, show that fears about health systems gaining a
dominant market position go beyond price concerns, as the lack of competition can
harm access and quality when patients do not have a reasonable alternative to seek
necessary care. The AG’s suit appears to indicate that the concerns surrounding the
initial merger were valid. The story of Mission Hospital highlights the need to
scrutinize mergers, and the need for oversight of care when entities gain significant
market share.

The Source will continue to monitor the lawsuits against HCA and Mission Health.
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